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Agenda

= Sales and Use Taxes
= Special Rules for Greenhouses
= Issues on Audit
= Best Practices
— Recordkeeping
— Documentation
—Managing the Audit
= Your Questions Answered
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Sales and Use Taxes

= General Sales Tax Act

- You pay sales tax when you purchase an item at retail, unless
you can demonstrate an exemption to the seller

—Keep in mind, the seller does not know if your use is exempt
unless to prove to them

— Use an exemption certificate
= Form 3372
= Options
- One Time Use
— Blanket Certificate. Recurring Business Relationship
— Blanket Certificate with Expiration Date
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Sales and Use Taxes

= Michigan Use Tax Act — MCL 205.90

- Imposes tax on the privilege of using, storing or consuming
tangible personal property

—When you make out-of-state purchases that will be used in
Michigan

—When you make online sales and sales tax was not charged

—In lieu of the sales tax, you only pay one
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Applicable Eemptions

= The Agricultural Production Exemption — MCL 205.94(1)(f)

— An exemption for taxpayers who use, store, or consume tangible
personal property in tilling, planting, caring for, maintaining or
harvesting things of the soil.

— Also permits a pro-rata utility exemption

= The Greenhouse Exemption — MCL 205.94(1)(bb)(vi)
— Provides an exemption for greenhouses, including tangible
personal property affixed or to be affixed to greenhouses, and
directly used in the operations of a greenhouse.
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Definition of a Greenhouse

— The definition of a greenhouse includes structures covered with
transparent or translucent materials for the purpose of admitting
natural light and controlling the atmosphere for growing
horticultural products. MCL 205.94(1)(bb)(vi)

— Greenhouses are not considered permanently affixed to or a
structural part of real estate if the greenhouse is assembled and
installed in a manner that it can be disassembled and
reassembled without affecting the functionality of the greenhouse
upon being reassembled. MCL 205.94(3)
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Qualifying Purchases - Examples

= Heaters

= Water Heaters

= Fans

= Waters

= Piping, Irrigation
= Equipment

* Installation

= Pumps

Electric Motors

Seedling trays
Racks

Trolleys, Carts
Plastic Sheeting

= Bolts, ties, cording
i3
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Utility Exemptions — For Both Gas and Electric

= Permitted a pro-rata utility exemption from Use Tax — MCL
205.92(1)(k)

— Utilities are considered tangible personal property

= Up to you to document/prove the appropriate percentage of
exemption

— Can be based on square footage
— Any reasonable approximation
— Document
= Check with DTE/Consumers
— What documentation will they accept?
— Can apply to your billing directly
FOLEY

Audit Issues

= Lack of Records

= Miscellaneous Receipts

= Documenting exempt use

= Explaining greenhouse operations

= Proving not permanently “affixed to, or a structural part of real
estate”

— Okay to have a concrete pad

— Do not need to move greenhouse, simply that it can be assembled

and reassembled
= Understanding an “exception”
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Best Practices - Recordkeeping

= Use an Exemption Certificate

= If not, how do you demonstrate how a purchase is used?
—Record daily repairs/operations
- Pictures
— Weekly summaries
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Best Practices - Documentation

= Point-of-Sale Receipts
— But on their own, do not explain use
—Need to document the exempt use
= Overhead photos
= Pictures
= Facility Lay-outs
= Attachment of Heaters and Fans
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Managing the Audit

= Designating who the auditor should speak to
= Planning a site visit
— A critical element
— Do not let the auditor wander about on his/her own
= Issues on Audit
= Best Practices
— Recordkeeping
— Documentation
—Managing the Audit
= Contest the exceptions
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Questions?
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About Foley

Foley & Lardner LLP is a preeminent law firm that stands at the nexus of the Energy & Infrastructure,
Health Care & Life Sciences, Innovative Technology, and Manufacturing Sectors. We look beyond
the law to focus on the constantly evolving demands facing our clients and act as trusted business.
advisors to deliver creative, practical, and effective solutions. Our 1,100 lawyers across 27 offices.

partner on the full range of counsel to intellectual property
work and litigation support, providing our clients with a one-team solution to alltheir needs. For nearly
two centuries, Foley has maintained its commitment to the highest level of innovative legal services
and to the stewardship of our people, firm, lients, and the communities we serve.

FOLEY.COM
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